
 
 

American Postal Workers Union, AFL-CIO 
1300 L Street, NW, Washington, DC 20005 

 
 
To:  Local and State Presidents 

National Business Agents 
Regional Coordinators 
National Advocates 
Resident Officers 

From: Greg Bell, Director 
Industrial Relations 

Date: October 29, 2008 

Re: 
 
Award of Arbitrator Nolan on FMLA Form Letters  

 
  

In a recent national-level award, Arbitrator Dennis Nolan ruled that certain form letters 
that the Postal Service planned to use when employees seek family and medical leave violate the 
Family and Medical Leave Act (FMLA).  Arbitrator Nolan ordered the Postal Service to revise the 
form letters as necessary to comply with the law. (USPS #Q98N-4Q-C 01167325, 10/13/2008) 

 
This grievance was filed by the NALC in 2001 after the Postal Service notified the postal 

unions of its plans to issue 19 form letters regarding FMLA leave. Following lengthy discussions, 
the NALC and the USPS were able to resolve their differences regarding some of the form letters in 
pre-arbitration.  However, seven letters still remained in dispute and the grievance over the letters 
was scheduled for arbitration.  The APWU and the NPMHU intervened in this case.   The APWU 
supported the NALC’s position, and noted that the Postal Service never provided the disputed 
letters to the APWU. 

 
After considering the parties’ evidence during arbitration, Arbitrator Nolan sustained the 

grievance in part and denied it in part.  While he found that some of the letters comply with FMLA 
law, the arbitrator decided that three of the letters in dispute are inconsistent with the FMLA.   
 
The FMLA 
 

The crux of the grievance was whether the sample form letters violate the FMLA, thereby 
also violating Articles 5 and 19 of the National Agreement. 

 
Under the FMLA, employers may require an employee to submit medical certification 

issued by a health care provider (HCP) in order to support his/her leave request.  Section 825.306 of 
the Department of Labor’s (DOL) regulations outlines how much information an employer may 
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require in a medical certification.  The regulations expressly state that an employer may not require 
additional information beyond that listed in the DOL’s Standard Form WH-380.  Moreover, 
regardless of the form that is used, the information sought “must relate only to the serious health 
condition for which the current need for leave exists.”   

 
Furthermore, Section 825.307 of DOL’s regulations outlines the employer’s options if it 

questions the adequacy of a medical certification.  Under Section 825.307, the employer may, with 
the employee’s permission, contact the employee’s HCP to seek clarification or to authenticate the 
medical certification.  Alternatively, the employer may invoke the second and third opinion process 
if the employer “has reason to doubt the validity” of the medical certification.  
 
Form Letters Ruled Inconsistent with the FMLA 
 

Arbitrator Nolan ruled that the three following letters are inconsistent with the FMLA: 
 

Sample Form Letter #12B – The Postal Service planned to send this form letter to 
employees whose  medical certification is considered to be “incomplete” or “non-responsive” as to 
the expected frequency and duration of incapacity due to a chronic condition (i.e. if the HCP simply 
noted the frequency and duration as “unknown”).  The letter states that the employee has 15 days to 
submit a complete certification.  The letter also suggests that the employee provide their general 
“medical history,” as well as the doctor’s experience with the condition, in order to give the Postal 
Service “guidance as to how frequently the employee might be incapacitated and for how long.”   

 
The Unions argued that Letter 12B asks the employee for more information than the 

regulations allow.  We also argued that it asks for information that would arguably supplement 
rather than clarify the submitted certification.  Finally, the Unions argued that by referring to the 
employee’s general medical history, the Postal Service is seeking information beyond the scope of 
the medical condition at issue.   

 
Arbitrator Nolan found that, under the FMLA, the Postal Service may not write directly to 

an employee to clarify the ambiguity.  It may only seek the employee’s permission for its medical 
officer to seek clarification from the employee’s HCP.  Thus, he ruled that Letter 12B conflicts with 
FMLA law. 

 
Sample Form Letter #13A – Like Letter 12B, Letter 13A was to be sent to employees 

when the Postal Service determined that it needed clarification with regard to the frequency and 
duration of the employee’s incapacity.  Letter 13A required that the employee give Letter 13B 
(clarification inquiry) to his/her HCP and ask that the HCP address the concerns stated in the letter.  
Letter 13A also stated that the employee “must sign” an authorization form that would allow their 
health care provider to release their relevant medical information to the Postal Service.   Attached to 
Letter 13A was a copy of PS Form 2488 (Authorization for Medical Report).  The letter also gives 
the employee the option of using a form provided by their HCP.    
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The Unions objected to Letter 13A on the ground that it asks the employee to cure the 
deficiencies in the medical certification rather than simply requesting the employee to grant 
permission for the USPS medical officer to do so.  The Unions also argued that, while it is true that 
the employee’s authorization is necessary for the employer to have its medical officer make 
inquiries of the employee’s HCP, by stating that the employee “must sign” an authorization form, 
Letter 13A could mislead employees into believing that they are obligated to do so.   

 
Arbitrator Nolan agreed with the Unions.   He found that Letter 13A conflicts with 

§825.207(a) of the FMLA regulations in that the letter asks the employee to forward the request for 
clarification to the HCP.  Under §825.207(a), “the employer may only seek the employee’s 
permission to contact the HCP.  If the employee grants permission, then the Postal Service’s 
medical officer, not the employee, must send the request to the HCP.”   Arbitrator Nolan also 
agreed that the language stating that the employee “must sign” an authorization form, while literally 
correct, could be misinterpreted, leading employees to take “must sign” as a command rather than a 
request for permission.  According to the arbitrator, in order for the Postal service to seek an 
employee’s release in this situation, the cover letter must avoid any implication that the employee 
“‘must’ sign the release.” 

 
Sample Form Letter #14A – Letter 14A is sent directly to employees to seek clarification 

on the extent of the employee’s incapacitation (i.e. whether the employee is unable to perform work 
of any kind, unable to perform certain essential functions of their job, or must be absent for 
treatment as a result of their condition).  Similar to Letter 13A, Letter 14A asks the employee to 
give their HCP a copy of Letter 14B (clarification inquiry addressed to the HCP).      

 
The Unions argued that Letter 14A improperly asks the employee to convey the request to 

the HCP rather than doing it directly, and that he/she sign a release that may be broader than 
necessary.  The Unions also objected to the fact that Letter 14A omits reference to the employee’s 
option to use a release form other than the PS Form 2488.   

 
In siding with the Unions on this remaining issue, Arbitrator Nolan found that Letter 14A 

violates the FMLA because it asks the employee to forward the clarification inquiry (Letter 14B) to 
the employee’s HCP instead of contacting the employee’s HCP directly.  The arbitrator noted that 
the Postal Service promised in their post-hearing brief to correct the omission and to revise the “you 
must sign” language in this instance so that employees are made aware that they “may use” form 
2488 or an alternative release provided by the HCP. 

 
Form Letters Ruled Consistent with the FMLA 
 

Arbitrator Nolan ruled that the four following letters are consistent with the FMLA: 
 

Sample Letter #12A - Letter 12A is sent to an employee whose medical certification is 
considered to be “non-responsive” or “incomplete” as to the basis for finding a chronic condition to 
be a serious health condition.  The letter states that the employee’s HCP submitted medical 
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certification that merely checked the definition of a serious health condition he/she believed applied 
without providing “medical facts” to support the diagnosis and how those facts meet the criteria of 
the definition.  It says that that the employee “will need to obtain a complete and responsive 
certification which provides some specificity about the condition” within 15 days of receiving the 
letter, and failure to provide the requested certification in a timely manner will result in denial of 
FMLA protection.   

 
The Unions argued that the letter improperly characterized the certification as incomplete 

merely because it lacked the amount of detail the Postal Service wanted.  We maintained that the 
regulations don’t specify the level of detail that is necessary and therefore sending an employee this 
letter is improper. 

 
Arbitrator Nolan rejected the Unions’ argument.    He said that Section 2613(b)(3) of the 

FMLA says that a certification is “sufficient” only if it contains “medical facts supporting a 
diagnosis of a qualifying medical condition.”  Nolan thus ruled that “[t]he Postal Service may 
properly treat a certification lacking such information as incomplete and may therefore write to the 
employee so that the employee can correct the error.” 
 

Sample Letter #13B – Letter 13B is sent to an employee’s HCP and notes that medical 
documentation that he/she sent indicates that the frequency and duration of an employee’s absences 
due to “episodes of incapacity” are “unknown.”  It asks for “some information concerning the 
anticipated frequency and duration” of an employee’s absences due to a health condition.  It further 
suggests that the patient’s “medical history” should provide guidance and encloses the employee’s 
attendance record for the previous 12 months including absences that might may not be related to a 
chronic serious health condition.   

 
The Unions argued that the Postal Service improperly was seeking information that would 

supplement rather than clarify a certification.  We maintained that management only needs an 
HCP’s conclusions rather than other medical information leading to such conclusions.  In addition, 
we objected to the employer sending the doctor a patient’s absentee record.  

 
Arbitrator Nolan found that “[a]sking for clarification” when an employee’s HCP 

describes the frequency and duration of episodes of incapacity as “unknown” doesn’t violate the 
FMLA.  He further determined that there was no basis for the union’s objection to the employer 
sending the physician the patient’s absenteeism record.  To support this finding, he relied on DOL 
Opinion Letter 2004-2-A (May 25, 2004).1   
 

                                                 
1 The DOL Letter provided the following: “The FMLA does not prohibit an employer from including a record of an 
employee’s absences along with the medical certification form for the health care provider’s consideration in 
determining the employee’s likely period of future absences” 
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Sample Letter #14B – Letter 14B is sent to an employee’s HCP, along with a statement 
of the essential functions of the employee’s job, and seeks clarification as to whether the 
employee’s medical condition will make the employee “unable to perform work of any kind, or 
unable to perform specific essential functions of his/her position.”   

The Unions argued that similar to Letter 13B, the Postal Service improperly seeks 
information that is supplementary rather than clarifying.  Arbitrator Nolan rejected this argument, 
however.  He said that in accordance with Section 825.306(b)(1) of the FMLA regulations, “an 
employer may insist on receiving the medical facts supporting the certification, ‘including a brief 
statement as to how the medical facts meet the criteria of the definition.’”  Moreover, the arbitrator 
stressed that requesting that an HCP explain whether “an employee will be unable to perform any 
work, or would just be unable to perform specific essential job functions” constitutes the kind of 
“clarification anticipated by Section 825.307(a)[of the FMLA regulations].”   
 

Sample Letter #17 – Letter 17 is sent to a doctor who an employee has been referred to 
for an FMLA second opinion.  It requests information from the doctor about the medical condition’s 
impact on the employee’s ability to perform the essential functions of his/her job, and forwards a 
copy of the job description as well as  a list of the job’s physical capacity requirements.   

 
The Unions argued that the letter exceeded the scope of FMLA requirements since the 

purpose of a second opinion is merely to verify the validity of an initial certification.  We argued 
that the Postal Service improperly was seeking new information about the condition that wasn’t 
included in the certification. 

 
Arbitrator Nolan found that a doctor who is giving a second opinion may properly undergo 

a complete review of the employee’s medical problem since he/she doesn’t merely “sit in the 
position of an appellate court reviewing a lower court decision for clear error” and isn’t limited to 
the “record” established by the first doctor.  To support this finding, the arbitrator cited Sections 
2613(b)(3) and (b)(4)(B) of the FMLA which provide that a doctor’s opinion must address “medical 
facts within the doctor’s knowledge” and provide “a statement as to whether an employee is unable 
to perform the functions of the job.” 
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